United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 

APRIL TERM, 1933 ; ; 


EDNA R. MOSES AND MARGARET J. MERILLAT. 
EXECUTRICES OF THE ESTATE OF FRANCES L. 

MERILLAT, APPELLANTS, 

’ ’ ; - ' 


HARRY K. BOSS, H. GLENN PHELPS, AND BEN T. , v 
WEBSTER, COPARTNERS, TRADING AND DOING £*3 
BUSINESS AS BOSS & PHELPS. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 









Court of Appeals of the District of Columbia 

APRIL TERM, 1933 

No. 6077 


EDNA R. MOSES AND MARGARET J. MEE[ 
EXECUTRICES OF THE ESTATE OF FRAN 
MERILLAT, APPELLANTS, 


ILLAT, 
CES L. 


vs. 


HARRY K. BOSS, H. GLENN PHELPS, AND |BEN T. 
WEBSTER, COPARTNERS, TRADING AND| DOING 
BUSINESS AS BOSS & PHELPS, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Declaration in accounting. 

Particulars of demand. 

Affidavit of merit. 

Demurrer to first count. 

Plea to second count. 

Affidavit of defense. 

Demurrer to plea to second count of declaration; note. 

Motion for judgment for want of sufficient affidavit of 

defense . 

Demurrer to first count of declaration sustained; demurrer 

to plea to second count of declaration overruled. 

Motion for judgment denied: judgment ordered ; judgment; 
appeal noted: bond for costs fixed at $100.00 with leave to 

deposit $50 in lieu thereof. 

Memorandum: $50 deposited in lieu of bond on appeal. 

Assignment of errors. 

Designation of record. 

Clerk's certificate. 


^inal 

Print 

a 

1 

1 

o 

5 

5 

5 

5 

15 

13 

15 

13 

iis 

16 

21 

I 

IS 

oo 

— — 

19 

22 

20 

23 

20 

24 

21 

24 

21 

25 

22 

27 

23 


Judd & Detweiler (Inc.), Printers, Washington, D. C.. October 24, 1933. 



















Court of Appeals of the District of Columbia 


No. 6077. 


I 

Edna R. Moses and Margaret J. Merillat, Executrices of 
the Estate of Frances L. Merillat, Appellants, 


vs. 

Harry K. Boss et al. 


a Supreme Court of the District of Columbia. 

I 

At Law. 

No. S2714. 

Edna R. Moses and Margaret J. Merillat, Executrices of 
the Estate of Frances L. Merillat, Plaintiffs, 

vs. 

I 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
Copartners, Trading* and Doing Business ai Boss & 
Phelps, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court ot the Dis¬ 
trict of Columbia, at the Citv of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo\|e-entitled 
cause, to wit: 
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1 Dec] a ration in Accounting. 

Filed May 16, 1933. 

In the Supreme Court of the District of Columbia, Holding 

a Law Court. 

Law. Xo. 82714. 

Edna R. Moses and Margaret J. Merillat, Executrices of 
the Estate of Frances L. Merillat, Plaintiffs, 


Harry K. Boss. H. Glenn Phelps, and Ben T. Webster, 
Copartners, Trading and Doing Business as Boss & 
Phelps, 1 )ef endants. 

The plaintiffs, Edna R. Moses and Margaret J. Merillat, 
Executrices of the estate of Frances L. Merillat, deceased, 
sue the defendants Harry K. Boss, H. Glenn Phelps and 
Ben T. Webster, co-partners trading and doing business as 
real estate agents and as a co-partnership under the firm 
name and style of Boss & Phelps, for that heretofore, to- 
wit, on the 7th day of May 1929, the plaintiffs by bill in 
equity filed in the Supreme Court of the District of Colum¬ 
bia against James M. Hause, Miriam W. Hause, Stafford 
Owners Incorporated, a corporation, and others as defend¬ 
ants, service whereof was duly effected on James M. Hause 
on, to wit. May 7, 1929, on Miriam W. Hause June 17, 1929, 
and on Stafford Owners Incorporated, May 7, 1929 alleged 
that the defendants Janies M. Hause and Miriam W. Hause 
and others had conspired to and had fraudulently induced 
plaintiffs to exchange the interest owned by them in a house 
at 2562 University place in the City of Washington for cer¬ 
tain worthless bonds of the defendants and plaintiffs in 
and by said suit impleaded a cooperative apartment known 
and described as Apartment 24 in the Stafford Apartment 
House, Xo. 1789 Lanier Place, otherwise known as Lot 382 
in Square 2583 in Win. H. Sholes Combination of 
2 lots in Lanier Heights as per plat recorded in Liber 
41 folio 20 of the records of the Office of the Sur¬ 
veyor of the District of Columbia, title to said apartment 
house being averred to be held in the name of defendants 

o 

Stafford Owners Incorporated and shares of stock in Staf- 
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ford Owners Inc*, representing Apartment 24 jiforesaid 
being averred to be issued in the name of defendants James 
M. and Miriam AY. Hause, as representing the fruits of the 
fraud aforesaid perpetrated by James AI. Hause and Mir¬ 
iam AA\ Hause and others on plaintiffs and plaintiffs be¬ 
sides general relief prayed for judgment on accounting 


that the 
required 


against said James M. and Miriam AY. Hause anc 
defendants James M. and Miriam AY. Hause be 
to transfer and convey to plaintiffs said apartment 24 
aforesaid in the Stafford Apartment House or tjie shares 
of stock or certificates in Stafford Owners Incorporated 
upon just and equitable terms. And for that thereafter said 
cause came duly on for hearing with counsel present repre¬ 
senting the defendants James M. and Miriam AAY Hause and 
others and the court on said hearing found that the aver¬ 
ments of plaintiffs’ bill were sustained and that plaintiffs 
were entitled to a judgment and decree against defendants 
James M. and Miriam AA\ Hause for $8,500 with interest 
from October 1, 1928, and to a lien as of Alay 7, 1929, for 
said amount on said Apartment 24 or the stock in Stafford 
Owners Incorporated representing ownership of or interest 
in said Apartment 24 afqresaid and that a trustee be ap¬ 
pointed to take title to said apartment and make sale 


thereof and apply the proceeds of sale on the 


aforesaid and thereafter the court entered final decree on 


judgment 


d eonclu- 
favor of 
a use and 


July 14, 1932, in accordance with its findings ar 
sions of law as aforesad, and gave judgment in 
plaintiffs against James SI. and Aliriam AA T . H 
others in the sum of $8,500 with interest from October 1, 
1928, and decreed that plaintiffs have a lien for said sum as 
of May 7, 1929, against apartment 24 or thp stock in 
Stafford Owners Inc. representing an ownership in 
said apartment and appointed a trustee of |tlie inter¬ 
est of James SI. Hause or Aliriam AA T . Hause in said apart 
ment 24 or the stock in Stafford Owners Inc. representing 
said interest in apartment 24 with authority to sell 
and report the sale to the court and thereafter sa 


o 

t) 


the same 
d trustee 


duly reduced to possession said stock which was and is non- 
negotiable stock and the certificate of interest in Stafford 
Owners Inc. representing ownership of apartment 24 and 
by public auction after due advertisement sold said stock 
and certificate of interest representing ownership of apart¬ 
ment 24 as aforesaid and transferred said stock ajid certifi- 
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cate of interest to the purchaser at and for the sum of 
$5,650 and after due report to and confirmation of sale 
bv the court the net proceeds of sale after deducting ex- 
penses, namely, $5,387.25 were duly credited October 10, 
1932, on the judgment aforesaid for $8,500 with interest 
and plaintiffs have been unable to collect any further sum 
on said judgment. And for that as plaintiffs learned for 
the first time at or about the date of entry of decree as 
aforesaid defendants as real estate agents for hire for said 


James M. Ilause and/or Miriam W. Hause with notice of 
the pendency of said bill in equity aforesaid rented said 
apartment 24 from and including the month of June 1929 
to and including the month of Julv 1932 to a tenant at and 
for the sum of $75 per month paying unlawfully and in 
disregard of the aforesaid bill and decree in equity afore¬ 
said to themselves a commission on said sum as rental 
agents of five per cent and the balance to said James M. 
Hause and or Miriam W. Hause from which said sum of 
$75 per month there should be deducted for each month of 
said period, except July 1932 when plaintiffs paid the 
monthly expense, the sum of $22.36 paid to Stafford Own¬ 
ers Inc. for expenses and upkeep of said apartment 24, 
leaving a balance due and owing by defendants to plain¬ 
tiffs in law and in equity of two thousand twenty-two 
4 dollars and sixty-eight cents ($2,022.68), with inter¬ 
est thereon from August 1, 1932, according to the 
Particulars of Demand hereto • attached and made part 
hereof, to pay which defendants have wholly neglected and 
refused after demand therefor. 

Wherefore plaintiffs sue defendants and claim the sum of 
$2,022.68, with interest thereon from August 1,1932, besides 
costs of suit. 

Second Count. The plaintiffs Edna R. Moses and Mar¬ 
garet J. Merillat, Executrices of the estate of Frances L. 
Merillat, deceased, sue the defendants Harry K. Boss, Glenn 
T. Phelps and Ben T. Webster, copartners trading and do¬ 
ing business as real estate agents under the firm name of 
Boss & Phelps, for moneys of plaintiffs had and received by 
defendants, being rents collected at $75 per month by de¬ 
fendants of and from the tenant of apartment 24 in Staf¬ 
ford Owners Inc. apartment house, 1789 Lanier Place, 
Northwest, Washington, D. C., from and including the 
month of June 1929 to and including the month of July 1932, 
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less $22.36 per month, except as to July 1932 when plaintiffs 
paid the monthly expense, paid to Stafford Owners Inc. for 
expenses and upkeep of said apartment 24, as per Particu¬ 
lars of Demand hereto attached and made part hereof, with 
notice that said apartment 24 and the proceeds thereof be¬ 
longed and belong in law and in equity to plaintiffs as of 
May 7, 1929, the rents so collected after deduction of ex¬ 
penses as aforesaid amounting to the sum of twcj thousand 
twenty-two dollars and sixty-eight cents ($2,022.68) with 
interest from August 1, 1932, which said rents and said sum 
defendants wholly neglect and refuse to pay to plaintiffs 
though demand for same has been duly made by plaintiffs. 
Wherefore plaintiffs sue defendants and each of them and 
claim of and from them and each of them tl}e sum of 

$2,022.68 with interest thereon from August 1, 1932, 
5 besides costs of suit. 

C. H. MERILLAT, 

Attorney for Plaintiffs. 

Particulars of Demand. 

# ##***# 

To rent due to plaintiffs, as executrices of the es¬ 
tate of Frances L. Merillat, deceased, for apart¬ 
ment 24, 1789 Lanier Place, N. W., from and 
including the month of June 1929 to and includ¬ 
ing the month of July 1932, 38 months, at $75 per 

month. $2,850.00 

Less expenses paid to Stafford Owners Inc. on ac¬ 
count of said apartment 24, 37 months at $22.36 
per month . 827.32 

Leaving net amount due for rent of said apart¬ 
ment 24 . 2,022.68 

With interest thereon from August 1, 1932, plus costs 
of suit. 

C. H. MERILLAT, 

Attorney for Plaintiffs. 

Affidavit of Merit. 

# # # # * * * 

District of Columbia, ss: 

Charles H. Merillat, being first duly sworn, deposes and 
says: 
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That he is the attorney and agent for Edna R. Moses and 
Margaret J. Merillat, who are the duly appointed and 
qualified executrices of the estate of Frances L. Mer- 
6 iliat, deceased, and as such were the owners and 

holders of the legal title to improved premises known 
as 2562 University Place, X. W., in the City of Washington, 
District of Columbia, otherwise described as and being part 
of Lot 13 in Block 45 in W. C. Hill's subdivision of land 
known as University Park as per plat recorded in Liber 
Countv Xo. 6, folio 5, of the records of the Office of the Sur- 
vevor of the District of Columbia. That being such execu- 
trices and vested with full power and authority in the prem¬ 
ises they exchanged the said premises 2562 University 
Place, X. W., for certain bonds in the Southern Consolidated 
Granite Corporation induced thereto by false and fraudu¬ 
lent representations by James M. Hause and his agents and 
employees, said bonds being worthless or practically worth¬ 
less but represented as being worth par. That Miriam W. 
Hause cooperated and conspired with James M. Hause in 
matters relating to the exchange of said real estate for said 
bonds aforesaid. That subsequently the said Edna R. 


Moses and Margaret J. Merillat discovered the fraud which 


had been perpetrated and on, to wit, the 7th day of May 
1929, filed a bill in equity. Equity cause Xo. 49,786 on the 
dockets of the Supreme Court of the District of Columbia, 
naming as defendants, among others, Janies M. Hause, 
Miriam W. Hause and the Stafford Owners Incorporated. 
That service of process in said cause was made on James 
M. Hause on, to wit, the 7th day of May 1929, being the day 
the bill was filed. That thereafter service of process was 
effected on Miriam W. Hause on June 17,1929, and on Staf¬ 
ford Owners Incorporated, a corporation, May 7, 1929. 
That in and by said bill in equity the plaintiffs alleged that 
they had been induced by fraudulent representations by 
James M. Hause and his agents to deed premises Xo. 2562 
University Place to James M. Hause bv deed dated Mav 29, 
1928, and duly recorded for bonds of the Southern Con¬ 
solidated Granite Corporation which were wrothless 
7 or of little value and further alleged that “James 
M. Hause and Miriam W. Hause/’ Miriam W. Hause 
cooperating and conspiring with James M. Hause, ex¬ 
changed said University Place house “for a cooperative 
apartment, to wit, apartment Xo. 24 in the Stafford Apart- 
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ment House, No. 1789 Lanier Place, X. W., otherwise known 
as Lot 382 in Square 2583 in William H. Slides combination 
of lots in Lanier Heights as per plat recorded in Liber 41, 
folio 20, of the records of the Office of the Surveyor of the 
District of Columbia.” The bill in equity further alleged 
that title to said Stafford Apartment House whs held in 
the name of the defendant Stafford Owners IncJ and that 
slock or shares representing the ownership of apartment 
24 in Stafford Owners had been issued bv Stafford Owners 
Inc. to and were held for the defendants James M. Hause 
and Miriam W. Hause. The bill further allege<|i that the 
plaintiffs in the equity suit, Edna R. Moses and j Margaret 
J. Merillat, had been informed that title to said apartment 
24 in the Stafford Apartments was taken in the exchange 
for 2562 University Place in the name of defendaht Miriam 
W. Hause but the bill averred that said apartmeni; 24 afore¬ 
said and the shares or stocks evidencing ownership thereof 
represented the fruits of fraud perpetrated upon the equity 
plaintiffs Moses and Merillat, executrices as aforesaid, that 
said apartment was held in the name of Miriam W. Hause 
or James M. Hause as a trustee for plaintiffs and 1 the plain¬ 
tiffs asked the court that the defendants be required to re¬ 
deem the bonds delivered to plaintiffs at their face value 
with interest or that plaintiffs otherwise be decreed en¬ 
titled to said apartment 24 in the Stafford Apartments and 
the stock representing said apartment ownership in the 
Stafford Owners Inc. 


The bill in equity aforesaid prayed among other things 
that an accounting be had by the court between the plaintiffs 
and the defendants and that a decree be entered in 
8 favor of plaintiffs against the defendants iji such sum 
as should be found due and payable and farther that 
“the defendants James M. Hause and Miriam W. Hause 
be required to transfer and convey to plaintiffs herein apart¬ 
ment 24 in the Stafford Apartment House or thq shares of 
stock or certificates in the Stafford Owners Inc. acquired by 
them or either of them in exchange for the premises herein 
described as 2562 University Place upon such teitms as may 
be just and equitable.” The bill also prayed for such other 
and further relief as might be meet and proper and the na¬ 
ture of the case might demand. 

The defendant Hause after pro confesso tak^n filed an¬ 


swer and by said answer admitted the transfer td him of the 
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University Place premises by plaintiffs by deed dated May 
29, 192S, and admitted that he had exchanged his interest in 
the University Place property for a cooperative apartment 
in the Stafford Apartment House but stated that ownership 
of the apartment and of the stock representing the right to 
occupancy of the apartment was in himself Janies M. Hause 
and his wife Miriam AY. Hause. Miriam AY. Hause, after 
decree pro confesso taken, filed an answer in which she 
entered a general denial but further stated that “she ad- 
mits that she joined with her husband in the conveyance of 
her right of dower in the University Place property” but 
denied she had aided or abetted James M. Hause in perpe¬ 
trating anv fraud. 

Stafford Owners Inc. filed an answer setting forth that 
legal title to premises 1789 Lanier Place was held in the 
name of Stafford Owners Inc. and stated that apartment 24 
was held in the name of Aliriam AY. Hause and represented 
by certain stock or shares in Stafford Owners Inc. and a 
certificate of interest issued bv Stafford Owners Inc. evi- 
dencing the ownership of apartment 24 by Miriam AV. 
Hause, subject to certain by-laws of Stafford Owners Inc. 

which prevented the transfer of the shares of stock 
9 or certificate of interest save and except by consent 
of the officers of Stafford Owners Inc. 

Affiant states that after the cause was at issue and all 
parties in interest, including James Ah Hause, Miriam AV. 
Hause and Stafford Owners Inc., were heard the court bv 
findings of fact and conclusions of law filed July 14, 1932, 


found in favor of plaintiffs Aloses and Alerillat, executrices 
as aforesaid, and that by false representations as to bonds 
in the Southern Consolidated Granite Corporation there 
had been procured the transfer to James M. Hause from 
plaintiffs Aloses and Alerillat of premises 2562 University 


Place and that Jdmes At. Hause thereafter had exchanged 
the University Place house “for the cooperative apartment 
24 in Lanier Place, known as the Stafford Apartments, 
taking title in his own name”. The court found that 
“plaintiffs are entitled to a lien on said apartment 24 as 
fruits of the fraud perpetrated” and further found as a 
fact and conclusion of law: “The evidence shows Hause 
and Airs. Hause were without means when the fraudulent 
scheme was originated and that the real estate acquired was 
acquired with the bonds floated and placed in various 
names. The University Place house represented proceeds 
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of bonds and the Stafford Owners apartment was 


with the University Place house. Mrs. Hause’s answer 


acquired 


interest, 
taken in 


states she executed the deed to transfer her dower 
The contract to purchase the apartment was 
Hause’s name and all transactions were had by hip”. 

The court further found that the plaintiffs Moses and 
Merillat 4 ‘are entitled to a decree and judgment against all 
defendants except Stafford Owners Incorporated tor $8,500 
with interest from October 1,1928, and to a lien as of May 7, 
1929, for said amount on apartment 24 or the stocjv in Staf¬ 
ford Owners Inc. representing ownership of or interest in 
said apartment 24 and to the appointment of a trustee or 
trustees to take title to said apartment and make 
10 sale thereof and apply the proceeds of sale on the 
judgment aforesaid ’ ’. 

After the making of said findings of fact and c 
of law the court bv its decree dated and filed Juh 
adjudged that the defendants were “parties to a f 
scheme formed by said James M. Hause and partkj 
by Miriam W. Hause, E. 0. Frierson, George T. Ashton 
and the Southern Consolidated Granite Corporation to de 
ceive and defraud plaintiffs and intervenors ! of their 
moneys, securities, properties and things of val 
ducing the plaintiffs and intervenors to sell and 


inclusion 
14, 1932, 
■audulent. 
ipated in 


their said things of value for worthless bonds and securities 


Lie by in¬ 
exchange 


and that 
er monev 


of the Southern Consolidated Granite Corporator 
the plaintiffs and intervenors are entitled to recov 
judgments and decrees against the said defendants named 
and that the plaintiffs and intervenors have tracefl and are 
entitled to follow and have a lien for the amountsidue them 


against certain impleaded properties in which th 
ants named or some of them invested the fruits of 


e defend- 
the fraud 


perpetrated by the defendants upon the plaintiffs and in¬ 
tervenors”. 

The court by its decree gave judgment and decree in 
favor of plaintiffs Moses and Merillat as executrices against 
James M. Hause, Miriam W. Hause and others for the sum 
of $8,500 with interest from October 1, 1928, and “that they 
have a lien for said sum as of May 7, 1929, against apart¬ 
ment 24 or the stock in Stafford Owners Incorporated 
representing an ownership in apartment 24 and that 
Charles H. Merillat be and he hereby is appointed trustee 
of the interest of James M. Hause or Miriam W. Hause in 
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said apartment 24 or the stock in Stafford Owners Incorpo¬ 
rated representing said interest in apartment 24 with au¬ 
thority to sell same and directions to apply the net proceeds 
of said sale on the judgment aforesaid of $8,500 and 
11 interest in favor of plaintiffs Edna R. Moses and 
Margaret J. Merillat executrices and report to the 
court with referencb to said sale and application of pro¬ 
ceeds’'. 

Affiant states that he duly qualified as trustee and after 
notice of date of sale to defendants James M. Hause and 
Miriam W. Hause and due public advertisement in the Eve¬ 
ning Star of the time and place sold the interest of James 
M. Hause and or Miriam W. Hause in said apartment 24 
and the stock in Stafford Owners Incorporated represent¬ 
ing said interest in apartment 24 and the certificate of in¬ 
terest issued by Stafford Owners Incorporated as repre¬ 
senting ownership of apartment 24 at and for the sum of 
$5,650 and thereafter duly reported said sale to the court 
and the court rati field and confirmed said sale and thereafter 
after deducting expenses of sale affiant as attorney for the 
plaintiffs in the cause credited the net sum realized of 
$5,387.25 on October 19,1932, on the aforesaid judgment for 
$8,500 with interest. Affiant states that he and the plain¬ 
tiffs have been unable to collect anv further sum on said 

% 

judgment. 

Affiant states that after said sale Stafford Owners In¬ 
corporated duly transferred to the purchaser at said sale 
55 shares of stock and a certificate of interest as represent¬ 
ing ownership in the purchaser in apartment 24 in the Staf¬ 
ford Apartment House and in Stafford Owners Incorpo¬ 
rated. 


Affiant states that the plaintiffs Moses and Merillat and 
affiant had no knowledge during the pendency of the pro¬ 
ceedings that James M. Hause or Miriam W. Hause were 
insolvent and no facts on which such an allegation could be 
founded or that they were about to or would secrete their 
property or any other facts authorizing or warranting an 
averment under oath that would warrant the court 
12 in appointing a receiver for the interest of James M. 

or Miriam W. Hause in apartment 24 in the Stafford 
Apartment House. Affiant further states that when they 
learned of the exchange of premises 2562 University Place 
for apartment 24 aforesaid they were informed that Miriam 
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W. Hauso was living in said apartment *24. In or about the 
month of July 1932 and just a few days before the signing 
of the decree on July 14, 1932, the plaintiffs Moses and Aler- 
illat and affiant learned that the apartment was occupied by 
persons named Reece. Plaintiffs Moses and Alerillat and 
affiant believed that the parties living in the apartment were 
either Mrs. Hause or her kinfolk for the reason that at tak¬ 
ing of tcsitmonv in the cause some months before in South 
Carolina there had appeared as attorney for the defendants 
Miriam AY. Hause and James M. Hause an attorney of 
Alabama named Reece who stated that he was of k n to Mrs. 
TIause and for that reason was taking part in the examina¬ 
tion and cross examination of the witness whose deposition 
was being taken. 

Affiant states that when the decree was signed and thev 
sought to obtain possession of the premises they learned 
for the first time that apartment 24 aforesaid 4’as being 
rented by the real estate firm of Boss & Phelps |as agents 
for Miriam AY. or James AY. Hause, or both, and notified 
Boss & Phelps of the decree of court in favor of plaintiffs 
Aloses and Merillat and also notified the tenant at the 
same time that the court had signed a decree awarding 
judgment for plaintiffs against Mr. and Airs. E.ause and 
adjudging that the apartment title was in Edna R. Aloses 
and Alargaret J. Alerillat and directing the tenant, not in 
future to pay any rent to Air. or Airs. Hause or any agent 
for either of them but to pay the rent to affiant as attorney 
for Edna R. Aloses and Alargaret J. Alerillat. B}!' letter of 
July 15, 1932, Boss & Phelps were notified of the decree 
and requested to pay any rents collected to affiant as at¬ 
torney for the plaintiffs. Affiant learned thereafter 
13 that Boss & Phelps had been and ever since filing of 
the bill in equity in Alay, 1929, collecting rents on 
apartment 24 as purported or claiming to be agents of 
apartment 24 for Mrs. Miriam AA T . Hause, that the amount 
of rent paid by the tenant, a family named Reecc^, was $75 
per month and that the expenses for operation and up¬ 
keep of apartment 24 by Stafford Owners Inc. was $22.36 
each month and that the rent for July, 1932, had been paid 
by Boss & Phelps to Airs. Aliriam AY. Hause after notice of 
the decree about to be entered and that Airs. Aliriam AA 7 . 
Hause had not paid the monthly assessment for the month 
of July, 1932, of $22.36 and the plaintiffs Alerillat and 
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Moses were required to and compelled by Stafford Owners 
Inc. to pav the charges of $22.36 for the month of July, 
1932. 

Affiant states that on communication with Boss & Phelps 
affiant was informed that Boss & Phelps had collected com¬ 
missions on rents collected by them of five per cent for the 
entire period of time since the filing of the plaintiffs’ bill 
in equity in May, 1929, and Boss & Phelps further in¬ 
formed affiant that they did not have actual knowledge of 
the litigation until in the month of July, 1932, prior to the 
entrv of a decree when thev learned of same through Mrs. 
Hause who called on them but that on advice of their at¬ 
torney "William H. Holloway they had paid Mrs. Iiause the 
rent for the month of Julv, 1932, inasmuch as decree had 
not been actually signed by the court. Affiant states that. 
"William H. Holloway stated by Boss & Phelps to be their 
attorney was in point of fact attorney for T. L. Cole, one 
of the plaintiffs in Equity cause Xo. 49,786, brought by 
Edna R. Moses and Margaret J. Merillat and others as 
aforesaid and that when affiant called on said Hollowav re- 
garding the statement in the Boss & Phelps’ letter said 
Hollowav stated to affiant that he had made no such state- 
ment to Boss & Phelps and had not been asked by Boss & 
Phelps anything regarding the matter and that had he 
been asked bv them he would have informed Boss & 
14 Phelps of the equity suit in which he was engaged 
and that same impleaded apartment 24 in Stafford 
Owners Incorporated. 

Affiant states that he has made demand as attorneys for 
the plaintiffs Moses and Merillat on Boss & Phelps that 
they pay to affiant the sum of $75 per month for each month 
subsequently to the date of filing the bill in equity in May, 
1929, to and including the month of July, 1932, less the 
sum of $22.36 paid for each month, except the month of 
July, 1932, on account of expenses and upkeep of apart¬ 
ment 24 but the defendants Boss & Phelps while admitting 
receipt as agents for Miriam W. Hause of rents for said 
entire period and deduction of commissions by them for 
their services, the customary rate being five per cent, have 
refused to pay said sum or any part thereof to the plain¬ 
tiffs Moses and Merillat or to affiant. Affiant states that 
therefore the plaintiffs have a just right to recover from 
the defendants Harry K. Boss, H. Glenn Phelps and Ben 
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T. Webster, and each of them, trading and doing business 
as Boss & Phelps, the sum of $2,022.68, with interest 
thereon at the rate of six per cent per annum from the 
first day of August, 1932, besides costs of this suit, exclu¬ 
sive of all set offs and just grounds of defense. 

CHARLES H. MERILLAT. 

District of Columbia, $s: 

Charles H. Merillat, being first duly sworn, deposes and 
says that he has read the foregoing affidavit by him sub¬ 
scribed and that the matters and things therein stated are 
to his personal knowledge true. 

CHARLES H. MERILLAT. 

Subscribed and sworn to before me this 16th da\t of Mav, 
1933 

[seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 

15 Demurrer to First Count. 

Filed June 7, 1933. j 

******* 

Now come the defendants and for answer to the first 
count of the declaration filed by the plaintiffs in the above 
entitled cause, sav that the said first count is bad in sub- 
stance. Among the grounds to be argued in support of the 
foregoing demurrer is the following: 

The lien alleged to have been created under the final de¬ 
cree entered on July 14, 1932, against Apartment 24 or the 
stock in Stafford Owners Incorporated, representing own¬ 
ership of said apartment, described in said first count, did 
not entitle plaintiffs to receive the rentals from said apart¬ 
ment prior to the date of the decree. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By JOHN E. LARSON, 

Attorneys for Defendants. 

Plea to Second Count. 

Filed June 7, 1933. 

******* 

Now come the defendants, Harry K. Boss, II. Glenn 
Phelps and Ben T. Webster, co-partners, trading and doing 
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business as Boss & Phelps, and for plea to the second count 
of the declaration filed in the above entitled cause say that 
thev denv that thev had notice that Apartment 24 in Staf- 
ford Owners Incorporated Apartment House, 1789 Lanier 
Place X. W., Washington, D. 0., and the proceeds thereof 
from June, 1929, to and including July, 19.42, or any part 
thereof, belonged and belong in law and in equity to plain¬ 
tiffs as of Mav 7, 1929, and denv that thev owe plaintiffs 
the sum of Two Thousand Twenty-two Dollars and Sixty- 
eight cents ($2,022.68), with interest from August. 
16 1st, 1962, or any sum whatsoever. Defendants fur¬ 
ther sav that in November, 1928, thev secured one 
H. C. Reece as a tenant for said Apartment 24 at a monthly 
rental of $75.00 a month, payable monthly in advance on 

the 1st dav of each and everv month; that at that time, 
» • 

Mariam W. Hause was tin* owner of the stock representing 
ownership of said Apartment 24: that- defendants acted as 
rental agents for said Mariam W. Hause and collected the 
rentals of $75.00 a month from said H. C. Reece and paid 
them over to said Mariam W. Hause, after deducting the 
usual agent's commission of 5/7, from November, 1928, up 
to and including the month of July, 1932; that on or about 
July 8, 1932, defendants paid the July, 1932, rental to said 
Mariam W. Hause* and at that time were informed by her 
that she was involved in an equity suit which affected said 
Apartment 24; that this was the first notice defendants had 
received of the institution or pendency of any suit affect¬ 
ing said Apartment 24; that upon investigation, defend¬ 
ants learned that on or about May 7, 1929, plaintiffs tiled 
a bill in equity in the Supreme Court of the District of 
Columbia against James M. Hause, Mariam W. Hause, 
Stafford Owners Incorporated, a corporation, and others; 
that said bill alleged that James M. Hause and Mariam W. 
Hause and others had conspired to and had fraudulently 
induced plaintiffs to exchange the interest owned by them 
in a house at 2562 Universitv Place, in the Citv of Wasli- 
ington. District of Columbia, for certain worthless bonds 
of the defendants and that the latter had invested the 
fruits of their fraud in a cooperative apartment known and 
described as Apartment 24 in the Stafford Apartment 
House, No. 1789 Lanier Place X. W., otherwise known as 
Lot 382 in Square 2583 in Wm. H. Sholes combination of 
lots in Lanier Heights, as per plat recorded in Liber 41, 
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Folio 20 of the records of the Office of the Surveyor of the 
District of Columbia, title to said apartment house being 
averred to have been held in the name of Stafford 
17 Owners Incorporated and the shares of stock in Staf¬ 
ford Owners Incorporated, representing ownership 
of Apartment 24 being averred to have been issued in the 
name of James M. and Mariam AY. Hause; that decree was 
entered in said equity cause on July 14, 1932, whicji, among 
other provisions, contained the following in respeejt of said 
Apartment 24: s 

“Second. That the plaintiffs, Edna R. Moses and Mar¬ 
garet J. Merillat, Executrices of the Estate of Frances L. 
Merillat, deceased, have a judgment and decree against 
James M. Hause, Mariam \V. Hause, Fannie H. Frierson, 
Executrix of the Estate of E. O. Frierson, George T. Ash¬ 
ton and the Southern Consolidated Granite Corporation for 
the sum of $8,500.00 with interest from October 1, 1928, and 
that they have a lien for said sum as of May 7, 1929, against 
Apartment twenty-four or the stock in Stafford Owners 
Inc*., representing an ownership in Apartment 24 land that 
Charles H. Merillat be and he hereby is appointed Trustee 
of the interest of James M. Hause or Mariam AY. Hause in 
said Apartment 24 or the stock in Stafford Owners In¬ 
corporated representing said interest in Apartment 24 with 
authority to sell same and directions to apply the net pro¬ 
ceeds of said sale on the judgment aforesaid of $8,500.00 
and interest in favor of plaintiffs Edna R. Moses and Mar¬ 
garet J. Merillat, the Executrices, and to report to the 
Court with reference to said sale and applicatioij of pro¬ 
ceeds. ’ ’ 

and that said Trustee appointed by said decree thereafter 
sold said stock at public auction and applied the proceeds 
toward payment of the aforesaid judgment of $8,500.00. 
And defendants further say that prior to July 8, 1932, they 
did not have notice of the institution and pendency of said 
equity suit and that neither they nor the tenant of said 
Apartment 24, II. C. Reece, were made parties defendant in 
said equity cause; that the defendants in good faith and as 
agents for the owner, Mariam AY. Hause, collected the 
rentals from the tenant of said apartment due and payable 
from November, 1928, to and including July, 1932, and that 
said rentals were paid over to said Mariam AA r . Hause, after 
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defendants deducted their usual agent's commission of 
5% on each monthly payment. Defendants further say that 
said decree of July 14th, 1932, did not give |)lain- 
18 tiffs any title to said stock or apartment as of May 7, 
1929, or prior to July 14, 1932, but only a lieu thereon 
which did not entitle plaintiffs to receive the rentals from 
said Apartment 24 prior to the date of entry of said decree. 
McKENNEY, FLANNERY & CRAIGHILL, 
By JOHN E. LARSON, 

Attorneys for Defendants. 

Affidavit of Defense. 


District of Columbia, »\* 

H. Glenn Phelps, being: first duly sworn, on oath deposes 
and says that he is one of the parties defendant named in 
the above entitled cause and that he is now and has been 
since 1920 a member of the firm of Boss & Phelps, a co¬ 
partnership; that he is familiar with the matters and things 
involved in said cause; that lie makes this affidavit on be¬ 
half of himself and that he is authorized to make this affi¬ 
davit for and on behalf of Harrv K. Boss and Ben T. Web- 

• 

ster, the other defendants in this cause; that he denies that 
the defendants herein had notice that Apartment 24 in Staf¬ 
ford Owners Incorporated Apartment House, 1789 Lanier 
Place, N. W., Washington, D. C., and the proceeds thereof 
belonged and belong in law and in equity to plaintiffs as of 
May 7, 1929, and denies that defendants owe plaintiffs the 
sum of Two Thousand Twenty-two Dollars and Sixty-eight 
Cents ($2,022.68), with interest from August 1, 1932, or 

anv sum whatsoever. Affiant further savs that in Novem- 
•> • 

her, 1928, defendants secured one PL C. Beece as a tenant 
for said Apartment 24 at a monthly rental of $75.00 a 
month, payable monthly in advance on the 1st day of each 
and every month; that at that time, Mariam W. Plause was 
the owner of the stock representing ownership of said 
Apartment 24; that defendants acted as rental agents 
19 for said Mariam W. Hause and collected the rentals 
of $75.00 a month from said H. C. Reece and paid 
them over to said Mariam W. Hause, after deducting the 
usual agent ? s commission of 5%, from November, 1928 up 
to and including the month of July, 1932; that on or about 
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July 8, 1932, defendants paid the July, 1932, rental to said 
Mariam W. Hause and at that time were informed bv her 
that she was involved in an equity suit which affected said 
Apartment 24; that this was the first notice defendants had 
received of the institution or pendency of any suii affecting 
said Apartment 24; that upon investigation, defendants 
learned that on or about May 7, 1929, plaintiffs died a bill 
in equity in the Supreme Court of the District of Columbia 
against Janies M. Hause, Mariam AY. Hause,! Stafford 
Owners Incorporated, a corporation, and others; that said 
bill alleged that James M. Hause and Mariam AY. Hause 
and others had conspired to and had fraudulently induced 
plaintiffs to exchange the interest owned by them in a 
house at 2562 University Place, in the City of Washington, 
District of Columbia, for certain worthless bonds of the de¬ 
fendants and that the latter had invested the fruits of their 
fraud in a cooperative apartment known and described as 
Apartment 24 in the Stafford Apartment House] Xo. 1789 
Lanier Place, X. AY., otherwise known as Lot 382 iin Square 
2583 in Wm. H. Slioles combination of lots m Lanier 
Heights, as per plat recorded in Liber 41, Folio 20 of the 
records of the Office of the Surveyor of the District of 
Columbia, title to said apartment house being averred to 
have been held in the name of Stafford Owners Incorpo¬ 
rated and the shares of stock in Stafford Owners Incorpo¬ 
rated, representing ownership of Apartment 24 being 
averred to have been issued in the name of Jam^s M. and 
Mariam W. Hause; that decree was entered in said equity 
cause on July 14, 1932, which, among other provisions, 
contained the following in respect of said Apartment 24: 


20 “Second. That the plaintiffs, Edna R. Moses and 
Margaret J. Merillat, Executrices of the Estate of 
Frances L. Merillat, deceased, have a judgment ahd decree 
against James M. Hause, Mariam W. Hause, Fannie H. 
Frierson, Executrix of the Estate of E. 0. Frierson, 
George T. Ashton and the Southern Consolidated Granite 
Corporation for the sum of $8,500.00 with interest from 
October 1, 1928, and that they have a lien for said sum as 
of May 7, 1929, against Apartment twenty-four or the stock 
in Stafford Owners Inc., representing an ownership in 
Apartment 24 and that Charles H. Merillat be and he 
hereby is appointed Trustee of the interest of James M. 
Hause or Mariam W. Hause in said Apartment 24 or the 



18 


E. R. MOSES AND M. J. MERILLAT VS. 


stock in Stafford Owners Incorporated representing* said 
interest in Apartment 24 with authority to sell same and 
directions to apply the net proceeds of said sale on the 
judgment aforesaid of $8,500.00 and interest in favor of 
plaintiffs Edna K. Moses and Margaret J. Merillat, the Ex¬ 
ecutrices, and to report to the Court with reference to said 
sale and application of proceeds." 

and that said Trustee appointed by said decree thereafter 
sold said stock at public auction and applied the proceeds 
toward payment of the aforesaid judgment of $8,500.00. 
And affiant further says that prior to July 8, 1932, defend¬ 
ants did not have notice of the institution and pendency of 
said equity suit and that neither they nor the tenant of said 
Apartment 24, H. C. Reece, were made parties defendant in 
said equity cause; that the defendants in good faith and as 
agents for the owner, Mariam \V. Hause, collected the 
rentals from the tenant of said apartment due and payable 
from November, 1928, to and including July, 1932, and that 
said rentals were paid over to said Mariam W. Hause, after 
defendants deducted their usual agent’s commission of 5% 
on each monthlv pavment. Affiant further savs that said 
decree of July 14th, 1932, did not give plaintiffs any title 
to said stock or apartment as of May 7, 1929, or prior to 
Julv 14, 1932, but onlv a lien thereon which did not entitle 
plaintiffs to receive the rentals from said Apartment 24 
prior to the date of entrv of said decree. 

1 * H. GLENN PHELPS. 

Subscribed and sworn to before me this 5th dav of June, 
1933. 


[seal.] 


CORA O. WOODARD, 

Notary Public, D. C. 


21 Demurrer to Plea to Second Count of Declaration. 


Filed June 12, 1933. 


Now come the plaintiffs and for answer to the plea of the 
defendants and each of them to the second count of the 
declaration filed by plaintiffs herein say that the said plea 
to the second count of the declaration is bad in substance. 

1 C. H. MERILLAT, 

Attorney for Plaintiffs. 
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Note. —Among the grounds to be argued in support of 
Hie foregoing demurrer are the following: 


1. That as appears by said plea to said second count a 
suit in equity impleading the title of defendants therein was 
tiled in this court on May 7, 1929, and the averment in said 
plea that defendants had no notice thereof is a mere con¬ 
clusion of law that on grounds of public policy defendants 
are not permitted to set up, the filing of said bijl in the 
equity cause being notice to all the world, including the 
defendants herein. 

2. That the defendants as agents cannot justify on 
grounds which their principal or principals couhj not set 
forth. 

3. That the defendants are conclusively bound by the 
proceedings in the equity cause wherein there was impleaded 
the title and right to apartment 24 in Stafford Owners, Inc., 
and the finding of the court that said apartment was the 
fruits of fraud perpetrated on the plaintiffs herein by 
James M. and Miriam Hause, on whose authority defend¬ 
ants undertook to rent said apartment 24 and by the de¬ 
cree of the court that plaintiffs had an equitable lien as of 
May 7, 1929, against said apartment in the sum of $8,500 
with interest, on which said sum there remains due more 
than the amount here in suit. 

22 Motion for Judgment for Want of Sufficient Affidavit 

of Defense. 

Filed June 12, 1933. 

i 

* * * # # * | # 


Now come the plaintiffs, by their attorney, and move the 
court to enter judgment in favor of the plaintiffs for the 
amount sued on in this cause against defendants Harry K. 
Boss, H. Glenn Phelps and Ben T. Webster, copartners 
trading and doing business as Boss & Phelps, under the 
rule of this court in such case made and provided^ on the 
ground that the affidavit of defense of said named defend¬ 
ants filed herein is insufficient under the rule of thi|s court. 


C. H. MERILLA't 
Attorney for Plaintiffs. 
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Service of copy of this motion acknowledged this 12th 
dav of June, 1933. 

McKENNEY, FLANNERY & CRATGHILL, 
Bv JOHN E. LARSON, 

Attorneys for Defendants. 

An oral hearing is requested. 

Supreme Court of the District of Columbia. 

Monday, July 3, 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

##*##*# 


Upon consideration of the demurrer filed herein, to the 
first count of the declaration, it is ordered that said de¬ 
murrer be, and the same is hereby sustained. Further, 
upon consideration of the demurrer tiled herein, to plea to 
the second count of the declaration, it is ordered that said 
demurrer be, and the same is hereby overruled. And fur- 
tlier, upon consideration of the motion filed herein, for 
judgment for want of sufficient affidavit of defense, 
23 it is ordered that said motion be, and the same is 
hereby denied. 

Supreme Court of the District of Columbia. 

Wednesday, July 5, 1933. 

Bv order of the Honorables Pevton Gordon and James M. 
* * 

Proctor, Associate Justices of the Supreme Court of the 
District of Columbia, this Court is opened by Proclama¬ 
tion of the United States Marshal, pursuant to rule of 
Court. 


***### * 


Come now the plaintiffs by their attorney of record and 
in open Court elect to stand upon the first count of the 
declaration and the demurrer filed herein to the plea to 
the second count of the declaration, and it appearing to the 
Court that a demurrer to said first count of the declaration 
was sustained upon the third day of July, 1933, and that 
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the demurrer to the idea to the second count of the dec¬ 
laration was overruled upon the same date, judgment is 
ordered in accordance therewith. 

Wherefore, it is considered that plaintiffs take nothing 
bv this action that defendants go hence without dak be for 
nothing held and recover of plaintiffs their costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their at¬ 
torney of record, in open Court, note an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

PROCTO^R, 

Justice. 

24 M e m o ran d u m. 

July 20, 1933.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 


Filed July 25, 1933. 

* # * * * # I # 

The plaintiff- alleges- that errors were committed herein 
by the Supreme Court of the District of Columbia as 
follows: 

1. In not awarding judgment for plaintiffs against de¬ 
fendants and instead in awarding judgment for defendants. 

2. In not holding insufficient defendants’ affidavit of de¬ 
fense and plea to second count. 

3. In sustaining defendants’ demurrer to the fi 
of the declaration. 

4. In not holding that plaintiffs’ bill in equity was a lis 
pendens and notice to all the world that Apartment 24 in 
the Stafford Apartment house at 1789 Lanier Place was 
not the lawful property of Miriam or James k. Hause 
but represented fruits of fraud perpetrated on plaintiffs 
and that any one intermeddling with said property did so 
at their peril and subject to determination by the court 
whether said allegations were true. 

5. In not holding that when the Court awarding judg¬ 
ment for plaintiffs directed sale of Apartment 24 and gave 
plaintiffs an equitable lien on said apartment from the 
date the bill was filed the plaintiffs became in equity en- 
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titled as ot’ the date the bill was tiled to possession of the 
apartment and the rents thereof subject only to sale of 
the apartment meeting the full amount of the judgment. 

6. In not holding the defendants' collection of rents and 

taking commissions of same under authority of 
25 fraudulent principals made them a party charge¬ 
able by law as though they were participants in the 

fraud. 

7. In not holding that defendants as agents could derive 
no lawful rights in said apartment through the Ilauses 
after the date the bill in equity was filed. 

8. In not holding defendants' payment to Miriam Ilause 
of the last month's rent with knowledge the court had ruled 
in favor of plaintiffs though its decree had not been actu¬ 
ally signed was fraudulent and an attempted evasion of 
the court's decree and that the defendants were chargeable 
with all knowledge that inquiry would have acquainted 
them with. 

9. In not holding that as matter of public policy defend¬ 
ants were charged with notice of plaintiffs'bill in equity and 
if claiming innocence as between them and plaintiffs defend¬ 
ants should suffer and they should be put to seek redress 
from their principals, Miriam and Janies M. Ilause. 

C. H. MERILLAT, 
Attorney for Plaintiffs. 

Designation of Record. 

Filed Julv 25. 1933. 


* 


# 


The Clerk in making up the transcript of record herein 
will include the following: 

1. Declaration; including particulars of demand and affi¬ 
davit of merit. 

2. Demurrer of defendant- to first count of declaration, 
plea to second count and affidavit of defense. 

3. Demurrer of plaintiff- to defendants’ plea to second 

count and motion for judgment for want of suffi- 
26 cient affidavit of defense. 

4. Order of court sustaining defendants’ demurrer 

i _ ° 

to first count of declaration, overruling plaintiffs’ demurrer 
to defendants’ plea to second count and denying motion for 
judgment. 
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to second 
it iff- with 


5. Election of plaintiff- to stand on first couift of dec 
laration and on demurrer to defendants’ plea 
count. 

O'. Judgment in favor of defendant- against plai 
costs and notation of appeal by plaintiff- and mcfm. of fix¬ 
ing of bond for costs on appeal. 

7. Memo, of deposit for costs on appeal. 

8. Assignment of errors. 

C 1 

9. This designation of record. 

C. H. MERILLAT, 
Attorney for Plaintiffs. 

Service acknowledged this 24 dav of July, 19<?3. 

McKEXNEY, FLANNERY & CRAIG HILL, 
By JOHN E. LARSON, j 

Attorneys for Defendants. 

27 Supreme Court of the District of Columbia. 

United States of America, 

! 

District of Columbia , .<?.<?; 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 82714 at Law, wherein Edna R. 
Moses et ah, Executrices of the Estate of F|rances L. 
Merillat are Plaintiffs and Harry Iv. Boss et al., c 
trading and doing business as Boss & Phelps are Defend¬ 
ants, as the same remains upon the files and of 
said Court. 

In testimony whereof I hereunto subscribe mv 
* 

affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of September, 193fc. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6077. Edna R. Moses and Margaret J. Merillat, ex¬ 
ecutrices of the estate of Frances L. Merillat, appellants, 
vs. Harry K. Boss et al. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 27, 1933. Henry W. Hodgesj, Clerk. 

(4088) 
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No. 6077 

EDNA R. MOSES AND MARGARET J. MERILl- 
LAT, EXECUTRICES OF THE ESTATE 0^ 
FRANCES L. MERILLAT, APPELLANTS, 


VS. 


HARRY K. BOSS, H. GLENN PHELPS, AND BEN 
T. WEBSTER, COPARTNERS, TRADING AND 
DOING BUSINESS AS BOSS & PHELPS, 

APPELLEES 


BRIEF OF APPELLANTS 


This cause conies before the court on appeal froija 
a final judgment entered upon pleadings in favor ojf 
the defendants in the court below (rec. pp. 20-21N 
The judgment was entered after the court had sus¬ 
tained a demurrer (p. 13) by defendants to the firs|t 
count of plaintiffs’ declaration (p. 20), had overruled 
plaintiffs’ demurrer (pp. 18-19) to defendants’ plea 
(pp. 15-16) to the second count of the declaration, an 
had denied (p. 20) plaintiffs’ motion (p. 19) for judgb 
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ment for want of a sufficient affidavit of defense to 
the affidavit of merit. 

Statement of the Case 

The declaration was in two counts, one setting up 
the special facts on which it was based and the second 
count being in effect a suit in assumpsit for money 
had and received, accompanied by particulars of de¬ 
mand and an affidavit of merit io the whole declara¬ 
tion. 

The suit arises out of a demand of plaintiffs for 
rent collected bv the defendants, who are real estate 
agents, from cooperative apartment Xo. 24 in the 
Stafford apartment house, Xo. 17S9 Lanier Place, 
from Jun4. 1929, to and including the rent for the 
month of July. 1932, and which rents the defendants 
state they turned over to Miriam AY. Hause for whom 
they were acting as agents on a commission basis of 
5 per cent of rents collected. 

As the pleadings in the case show, on May 7, 1929, 

plaintiffs filed a bill in equity naming, among other 

defendants, James M. Ilause and his wife Miriam, 

and Stafford Owners, Incorporated. The allegations 

of the bill were that James M. and Miriam AY. Hause 

and others had conspired and fraudulently induced 

plaintiffs to exchange their interests in premises 2562 

Universitv Place for certain worthless bonds of the 
% 

defendant Hause and that after obtaining the Uni¬ 
versity Place house the Hauses had exchanged this 
house for apartment 24 in Stafford Owners, Incor¬ 
porated, represented by certain shares of stock and 
a certificate of interest in apartment 24. The bill 
averred that the shares of stock and interest in 
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apartment 24 in the Stafford represented the fruits; 
of the fraud perpetrated by the Hanses on plaintiffs; 
and prayed an accounting; that the Hanses be conn 
polled to transfer and convey apartment 24 in the 
Stafford, or the shares of stock or certificates repre¬ 
senting it, to the ^plaintiffs upon just and equitable 
terms and for general relief (p. 3). The court oif 
hearing found that the averments of plaintiffs’ bill 
were sustained and decreed a judgment against the 
Hauses for $8500 with interest from October 1, 1928, 
and awarded plaintiffs an equitable lien for thas 
amount as of May 7, 1929, on apartment 24 and th6 
stock and certificate representing ownership of the 
cooperative apartment and interest therein, the cour; 
finding that the plaintiffs had proved both the fraud 
and the l is pendens against the apartment. It ap[ 
pointed a trustee to sell. The net proceeds of sale 
were $5,387.25 and were credited on the decree for 
$8,500 and interest. 

The first count of the declaration averred the fore¬ 
going and that the rental of the apartment was $75 
a month less a monthly expense of $22.36 paid to 
Stafford Owners and that the defendants as agents 
had paid this sum, amounting to $2,022.68, to James 
M. or Miriam \Y. Hause after deducting a commis¬ 
sion of five per cent to themselves (pp. 4-5). 

The affidavit of merit set forth the foregoing mat¬ 
ters, the filing of suit and service of process oil 
James M. Hause, May 7, 1929, with service the same 
day on Stafford Owners, Incorporated, which held 
the legal title to the premises, and on Miriam Wt 
Hause June 17, 1929. It averred that, as found by 
the court in the equity suit, the defendants Hauses 
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interest in the apartment, the same being fruits of 
fraud, were held as trustees for plaintiffs (p. 7), and 
asked a decree that they be required to transfer and 
convey to the plaintiffs the apartment Xo. 24 or the 
shares of stock or certificates in Stafford Owners 
representing the ownership, it being stated that the 
apartment and shares of stock and certificate of in¬ 
terest were held in the name of Miriam W. Hause but 
subject to by-laws of Stafford Owners, Incorporated, 
which prevented transfer of the shares or certificate 
of interest except by consent of the officers of Staf¬ 
ford Owners, Incorporated. 

The affidavit of merit averred that the plaintiffs 
‘‘had no knowledge during the pendency of the pro¬ 
ceedings that James M. or Miriam \Y. Hause were 
insolvent and no facts on which such an allegation 
could be founded, or that they were about to or would 
secrete their property, or any other facts authoriz¬ 
ing or warranting an averment under oath that 
would warrant the court in appointing a receiver’’ 
for the Hause interest in apartment 24. 

The affidavit stated that when the plaintiffs first 
learned of the exchange of properties they were in¬ 
formed that Miriam Hause was living in it and that 
just a few days before the decree was signed, July 
14, 1932 (pp. 10-11) the plaintiffs learned the apart¬ 
ment was occupied by persons named Reece and that 
then the plaintiffs believed the parties living in the 
apartment were either Mrs. Hause or her kinfolk, in¬ 
asmuch as during the taking of depositions in the 
cause in South Carolina the defendants had been 
represented by an attorney from Alabama, named 
Reece, who stated he was of kin to Mrs. Hause (p. 
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11). Also, that when the decree was signed and the 
plaintiffs sought possession they learned for the 
first time that the apartment was being rentedj by 
Boss & Phelps as agent for the Hauses and noticed 
Boss & Phelps of the decree and also notified the 
tenant not in future to pay any rent except to'the 
plaintiffs' attorney. The affidavit averred collection 
of the rent by the defendants, Boss & Phelps, since 
the date of filing of the bill and that the rentjfor 
July, 1932, had been paid by defendants to ^trs. 
Hause “after notice of the decree about to be en- 

i 

tered” and that Mrs. Hause had not paid the Jfuly 
monthly assessment of $22.36 and plaintiffs were 
compelled to pay the same. 

The affidavit further alleges that Boss & Phelps 
stated (p. 12) “they did not have actual knowledge 
of the litigation until in the month of July, 1932, 
prior to the entry of a decree, when they learned 
of same through Mrs. Hause, who called on them, but 
that on advice of their attorney, William H. Hollo¬ 
way, they had paid Mrs. Hause the rent for the 
month of July, 1932, inasmuch as decree had not been 
actually signed bv the court. Affiant states that Wil- 
liam H. Holloway, stated by Boss & Phelps tcj be 
their attorney, was in point of fact attorney | for 
T. L. Cole, one of the plaintiffs in the equity cause/’ 

and that when Hollowav was communicated with he 

%> 

replied “that he had made no such statement to Boss 
& Phelps and had not been asked by Boss & Phelps 
anything regarding the matter and that had he t|een 
asked by them he would have informed Bosfe & 
Phelps of the equity suit in which he was engaged 
and that same impleaded apartment 24 in Stafford 
Owners, Incorporated.” 
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The affidavit of defense does not deny or refer to 
this last matter in the affidavit of merit. 

The affidavit of defense and the plea to the second 
count, demurrer to which was filed by plaintiff, 
denies liabilitv and avers defendants did not have 
actual notice of the equity suit until on or about July 
8, 1932, when the defendants paid the July, 1932, 
rental to Mrs. llause and were informed by her of 
an equity suit affecting apartment 24 and that upon 
investigation the defendants received their first no- 
tice of the suit in equity and ascertained that the 
decree provided by paragraph 2 that the plaintiffs 
have a judgment and decree against the Hauses and 
others for $8500 with interest from October 1, 1928, 
and “have a lien for said sum as of May 7, 1929’ 7 
against apartment 24 or the stock in Stafford 
Owners, Incorporated, representing an ownership of 
the apartment and that a trustee be appointed to sell 
the interest of the Hauses in the apartment and ap¬ 
ply the net proceeds on the judgment and decree and 
report to the court. The affidavit of defense averred 
that the defendants “in good faith and as agents 
for the owner Miriam \V. Hause” collected the rent¬ 
als from the tenant from November, 1928, to and 
including July, 1932, and had paid the same over to 
Miriam \Y. Hause and that under the decree plain¬ 
tiffs were given only a lien which did not entitle them 
to the rentals prior to entry of the decree, this part 
of the decree being set forth (p. 15). 

The assignments of error of appellants appear at 
pages 21-22. 

The case raises for determination by this court 
whether or not under the doctrine of lis pendens an 
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agent collecting rents for the person found by tie 
court not to be lawfully entitled to the premises but 
to hold same as fruits of fraud perpetrated on 
plaintiffs is liable to the plaintiffs for rents collected 
from the date of filing of the bill to the date of decree 
where the agent, taking thereout his own commis¬ 
sion, pays the rents to the party found not entitldd. 
Secondly, whether where an agent pays over the 
last month's rent with actual knowledge a decree is 
about to be signed, he is liable therefor where lie 
pays the last month’s rent prior to actual signing 
of the decree. 

Argument 

If a rental agent for a defendant in a lis pendens 
suit is not liable under the doctrine of lis pendens to 
the party the court finds lawfully entitled to the 
realty then he is the only person, except as to ne¬ 
gotiable securties, who can escape the principle (if 
equity holding that all persons dealing with property 
against which a lis pendens is filed are liable, 


whether such party be a buyer of the property, a 
lender of money thereon or a tenant of the property. 
Counsel believe that upon settled principles of law’ 
the agent has no such immunity. 

This court recently, in Church vs. Holmes, 60 Ap^>. 
D. C. 27-30, held as to the remedv in a similar case, 
that it may be “an assumpsit, since the law’ fixes tne 
obligation,” and that as to the rights of parties 


“constructive notice is the law’s substitute for actup.1 
notice, and to say that constructive notice and actual 


notice are equivalents w r ould seem to carry the self- 
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evidence of an axiom." The court therefore held in 
the case cited that a mortgagee foreclosing a mort¬ 
gage must satisfy subordinate mortgages, judg¬ 
ments or liens against the property, instead of pay¬ 
ing over to the mortgagor. 

In Tilton vs. Cofield, 93 U. S. 163-8, the Supreme 
Court held as to purchasers pendente life: “The 
law is, that he who intermeddles with property in 
litigation does it at his peril, and is as conclusively 
bound by the results of the litigation, whatever they 
may be, as if he had been a party to it from the 
outset." They took the title, said the court, of 
everything “not coram non jit dice the court might 
see fit to do in the case." 


In Union Trust Co. vs. Southern Inland Xav. Co., 
130 U. S. 563, the court said: “All persons dealing 
with property are bound to take notice of a suit 
pending with regard to the title thereto.” Hence it 
avails appellees nothing to say they did not have 
actual notice, but it may not be amiss to say in pass¬ 
ing there is a daily business publication which prints 
notices of suits hied. 


In Merillat vs. Hensey, 34 App. I). C. 398, where 
an attempt was made to avoid the law of Us pendens 
on the ground that the bill in equity had impleaded 
only the equitable title to an interest which was held 
by trustees, legal title to the land being held by 
trustees, this court gave judgment against a party 
who had loaned money after bill in equity filed, 
saying : 


“Where land or interests in land have been 
purchased with the fruits of fraud perpe- 
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trated on others and the land is described 
with reasonable certainty there a Us pendens 
is created and thereafter a purchaser from 
or under one of the parties to the bill is as 
conclusively bound bv the results of the liti- 
gation as if he had become an actual party.” 

It of course remitted the lender to her remedv 

•» 

against Hensey. 

In United States vs. Groome, 13 App. D. C. 460, 
70, the court enforced the doctrine as to an interest 
in a drug store and held that where an equitable | 
lien had been given on one party’s interest it was 
enforcible against other parties and was superior 
to the lien of a judgment creditor who had estab¬ 
lished a claim against one of the parties in interest 
but after suit brought to establish the lien. 

In Mellen vs. Moline Iron Works, 131 U. S. 352, 
371, the court said: 


“Purchasers of property involved in a 
pending suit may be admitted as parties, in 
the discretion of the court; but they cannot 
demand, as of absolute right, to be made par¬ 
ties, nor can they complain if they are com¬ 
pelled to abide by whatever decree the court j 
may render, within the limits of its power, in 
respect to the interest their vendor had in the j 
property purchased by them pendente lite. ” j 

It held the proceeding was by one seeking “to re¬ 
litigate, in an original, independent suit, the matters 
determined in the suit to which his vendor was a 
party. ’ ’ 

In Lacassaque vs. Chapuis, 144 U. S. 125, the court 
said that the reason for the law as to Us pendens 
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"rests upon public policy , not notice”; BisphanTs 
Eq. 274; Bouvier's Law Dictionary, Lis Pendens; 
Bellamy vs. Sabine, 1 Delg. & J. 566. 

In Fisher vs. Shropshire, 147 IT. S. 133, the court 
held that an equitable lien dates from the filing of 
the petition affecting the described realty, is notice 
to all third parties and prevents acquiring an inter¬ 
est in the subject matter as against the lien asserted. 

The only exception to the rule, which as stated 
is founded upon public policy , is in the case of nego¬ 
tiable instruments and there the exception, as stated 
in IV arren County vs. Marev, 97 Y. S. 96, is “the 
necessity of encouraging the free operations of 
commerce.” In the instant case, of course, the 
securities and interest in the apartment were not 
negotiable and this is expressly averred in the plead¬ 
ings on the part of the appellants and not denied or 
contested in the pleadings or affidavit of the 
appellees. 

While there are some state courts which do not 


recognize the doctrine of lis pendens save to a lim¬ 
ited extent, there is no contrariety of opinion in the 
federal courts. In those state courts whose judi- 
ciarv coiiform to the federal rule the doctrine goes 
so far as to be applied to crops produced by farm 
tenants. Thus in Yates vs. Smith, 11 Ill. App. 459, 
while a suit which resulted in establishment of an 
equitable lien was pending Yates rented the lands 
to a tenant who planted a crop. The court held 
that the tenant acquired his rights “in subservience 
to the rights of the parties as finally determined in 
the pending litigation” and gave the crops in con¬ 
formity with the equitable lien decreed. 
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In Tittle vs. Kennedy, 71 S. C. 1, a defendant to 
a suit affecting the right to land rented part of the 
lands and the renter put in and harvested and re¬ 
moved a crop and it was held the renter was liable 
on the ground of lis pendens tiled before he rented 
or planted and that hence he “stood in the s^ime 
relation to the property and took the same risks as 
if he had been a party to the action. 7 ’ 

In Chapman vs. Gibbs, 51 Ala. 502, during a jsuit 
involving land the appellants turned over the l|and 
to a tenant. The court held lis pendens applied, j:hat 
during its pendency the law prevented the gaining of 
“any increased or additional right or advantage,” 
and that if the party sued could turn over to a tenant 
the tendency would be “to bring the court into con¬ 
tempt through the fraud and artifice of litigants”— 
in other words, enforcing the lis pendens doctrin^ on 
the ground of public policy. 

In Havens vs. Adams, S Allen (Mass.) 363, where 
a mortgagor pending proceedings had leased a ware¬ 
house to tenants who had put in valuable improve¬ 
ments and denied they had actual knowledge of the 
suit, the court said, “this cannot avail them. Pur¬ 
chasers pendente life cannot alter the rights of a 
demandant.” 

In Goff vs. McLain, 48 \Y. Va. 445, the court held 
liable one removing timber from land while in suit, 
under claimed authority from the loser. 

Schutz vs. Kremer, 27 L. R. A. (N. S.) 735^ 82 
Kan. 175, was an action by Mrs. Kremer to recover 
one year’s rent for a farm notwithstanding Schutz 
had paid John Kremer rent. In a divorce proceed- 
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mg Mrs. Kremer had claimed the land as her sepa¬ 
rate property. She lost in the trial court but won 
on appeal. Xo supersedeas bond had been given by 
her. The court held: 

“ The tenant cannot have any greater right 
than his landlord, and, as Mr. Kremer had 
no title to the land, he could not invest Schutz 
with any right to its use, nor could a payment 
to one not the owner release the tenant from 
his liability for rent to the real owner.’’ 

The suit, it held, was l is pendens as to one who leased 
or otherwise acquired a right in the land during the 
litigation and Schutz was bound to know that it was 
subject to appeal, and took the risk of the final 
outcome. 

It, of course, goes without saying that the Hauses 
were bound by the decree in the cause. The appel¬ 
lees’ rights under established law cannot be any 
greater than the rights of their principal. 

Mecliem on Agency, Sec. 1456, says: 

**It does not relieve the agent that the 
wrong was committed with the knowledge of 
the principal, or by his consent or express 
direction, because no one can lawfully author¬ 
ize or direct the commission of a wrong * * V 
The fact that the agent acted in good faith, 
supposing the principal had a legal right to 
have done what was done is no defense. He 
who intermeddles with property not his own 
must see to it that he is protected by the au¬ 
thority of one who is himself, by ownership or 
otherwise, clothed with the authority he at¬ 
tempts to confer.” 
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In Warren Company vs. DeCamp, 154 Fed. 19$, 
involving infringement of a patent, the defense was 
they were merely sales agents. The court held they, 
however, were in privity with their principal and 
bound by the outcome of the litigation. 

Of course, a judgment against appellees will not 


prevent them when compelled to pay the rents col¬ 
lected from pursuing the llauses thereafter. Bi^t 
the one who should pursue the Hauses is not th^ 
appellants but the appellees. 

The law of Us pendens most frequently arises i 
cases of fraudulent conveyances. 

In Mackreth vs. Symmons, 15 Yesey, p. 355, thje 
court held that volunteers cannot retain, against par¬ 
ties defrauded, gratuitous benefits received froita 
persons who have not fairly acquired the means of 
granting such benefits, which is directly applicable 
to appellees’ commissions and agency. 

In Kitchell vs. Jackson, 71 Ala. 556, which was a 
creditor’s bill to set aside such a conveyance, the 
court said (p. 561) it is the policy of the law to 
discourage fraud in all of its phases and especially 
actual fraud, which involves an intent criminal in 
its nature, always difficult of detection, furtive in its 
artifices and damaging in the dishonesty of its con¬ 
sequences. It is a universal maxim of the law 
it is of common honesty, it said, that no one shall $e 
permitted to build a legal right upon the basis of a 
legal wrong—that actual fraud can be the sourde 
and origin of no right which will be recognized by 
law. 
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At page 561 the court said: 


‘‘The theorv of the law in all such cases is, 
that the fraudulent grantee must be consid¬ 
ered as a trustee of the rents and profits, as 
well as of the corpus of the property itself, 
inasmuch as he acquired them through his 
own fraud, and that he, therefore, holds them 
in the right, and for the benefit of the attack¬ 
ing creditors. In Bean vs. Smith, 2 Mason 
252, Mr. Justice Story adjudged the fraudu¬ 
lent grantee to be chargeable with rents of 

lands declared to have been fraudulently con- 

* 

veyed to him. observing: ‘The principle is 
not new that a party who obtains an estate 
in fraud of the rights of another, shall be held 
the trustee of him whom he has defrauded. 
The'doctrine has been applied even to those 
who claim as innocent parties, where it is di¬ 
rect lv through the fraud, without anv inter- 
• • 

veiling acts or considerations of their own; 
for it is against conscience that one person 
should hold a benefit derived through the 
fraud of another.’ ‘If the precedent were to 
be biade for the first time/ he adds. ‘I should 
have no difficulty in holding this doctrine upon 
the eternal principles of justice and mo- 
ralitv. ’ 

“The same rule was adopted by Judge Mar¬ 
shall in Backhouse vs. Jett, 1 Brock. 500, 
where all the English authorities are reviewed 
with that great clearness and discrimination 
which ever characterize the decisions of this 
learned jurist. The liability was held to run 
from the time of demand made by the creditor, 
which was held to be from the date of the 
filing of the bill.” 
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In Strike's case, 1 Bland Ch. (Md.) 50, where a 
bill was brought upon an equitable title and there 
was a trust, an account of the rents and profits ws,s 
ordered from the time the title accrued. But the 
truer rule seems to be that announced in Pettiward 
vs. Prescott, 7 Yesey 541, that while rents and profits 
will be ordered paid to the rightful owner, they will 
be restrained to date from the filing of the bill. 

Appellees’ contention in part is that they were 

not made parties to the bill. The laic is that they 

are bound bv the bill and decree and need not be 
%■ 

made parties. The fact is as shown by the uncoi]i- 
tradicted averments that appellants did not know 
they were agents. Also it is contended that no re¬ 
ceiver of rents was asked nor injunction sought. 
The law is that in advance of determination on the 
merits of the bill in a Us pendens cause neither rem¬ 
edy is obtainable in advance of decree except on 
independent grounds such as insolvency or fraudu¬ 
lent conveyances made or about to be made. A.s 
appellants’ case shows (p. 10) plaintiffs below had 
no knowledge during pendency of the proceedings 
that would have warranted such allegations, so they 
were compelled to await final decree. 

In Kipp vs. Hanna, 2 Bland Ch. (Md.) 26-31, Chan¬ 
cellor Bland on application for a receiver in a l\s 
pendens cause held that it was only with reluctance 
that a court interferes against the legal title. “It 
must not only be morally sure that, at the hearing, 
the party would, upon those circumstances, be turned 
out of possession, but must see some imminent dan¬ 
ger to the property and the intermediate rents anp 
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profits from not acting rather prematurely.” He 
refused to appoint a receiver (p. 31). 

After final hearing, held (pp. 35-6) that the right 
to intervening rents and profits from the filing of 
the bill to decree was a necessary consequence of 
the judgment that the deed is void as against the 
plaintiff creditors and the property was directed 
to be sold and “an account be taken of its rents and 
profits, to the end that those who have received them 
may be ordered to pay the amount to the plaintiffs.” 

38 Corpus Juris, page 63. says: 


“The effect of the doctrine of lis pendens 
does not prevent the granting of an injunc¬ 
tion restraining the alienation of property 
pending litigation, although it has been fre¬ 
quently held that such an injunction is not 
necessary or proper where property is af¬ 
fected by lis pendens, and the courts have 
required other grounds for the granting of 
an injunction, such as a showing of irrepa¬ 
rable injury. 

“According to the generally accepted rule, 
the doctrine of lis pendens does not annul 
rights acquired pendente lite but merely ren¬ 
ders them subordinate to the rights of the 
parties to the action.” 

Defense also is made on the ground while the bill 
sought decree title to Apartment 24 be vested in 
appellants, the decree gave a money judgment and 
an equitable lien for the amount. In this it was fol¬ 
lowing this court’s doctrine announced in Forrest 
vs. Wardman, 40 App. D. C. 520, that in a like fraud 
case plaintiff was entitled ‘‘to his actual damages 
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only, not to the fruits of an unrealized speculation.” 
Had the apartment sold for more than $8,500, the 
surplus would have gone to the Ilauses. When in¬ 
stead of decreeing title it decreed an equitable lien, 
the property became liable as of May 7, 1929, for the 
judgment and its rents and profits if sale did not 
realize enough. 

In Metcalf Bros. & Co. vs. Barker, 187 U. S. 165, 
the Supreme Court gave effect to this by saying: 

“The lien created by a judgment creditor’s 
bill is contingent in the sense that it mjght 
possibly be defeated by the event of the sjuit, 
but in itself, and so long as it exists, it js a 
charge, a specific lien, on the assets, not ^ub- 
just to being divested save by payment of the 
judgment sought to be collected .” (Italics 
ours.) 

Shearer vs. Barnes, 118 Minn. 179-88: In this cfase 
a trust company president and manager had tajken 
trust company funds and invested them in a hejuse 
wherein he lived. The receiver brought suit and 
succeeded in tracing the funds into the house. The 
court held (p. 187): 

“Immediately therefore upon the invest¬ 
ment of the said $10,000 in the said property, 
a constructive trust arose in favor of the tihist. 
company, and such company thereupon ! be¬ 
came vested with a pro tanto equitable estate 
in such property.” 

The court then, following Primeau vs. Granfield, 
184 Fed. 480, that the beneficiary may follow the 
money into the res or may elect to pursue the mo\iey 
as a lien or charge upon the res, said (p. 185): 
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“The settled rule of equity is that upon 
such a transaction as the one here involved 
it is deemed to be equity and justice that the 
holder of a legal title thus acquired be held, 
at once, and immediately upon its acquisition, 
to hold it in trust, for the owner of the funds 
with which it was purchased. The trust, in 
such a case, is not created by the court, but 
is merely declared by the court to have arisen 
when a certain state of facts is shown. The 


court mav or mav not enforce the trust, ac- 
cording to the equities of the parties when its 
aid is sought: but the trust itself is a creature 


of equity, born of and contemporaneously with 

the wrongful diversion of the beneficiarv’s 

funds. The estate thus created is, moreover, 

as trtilv and distinctlv an estate as is a fee 
* *> 

simple and passes and descends as an estate. 
Milnbr vs. Rucker, 112 Ala. 360; 1 Pomeroy’s 
Eq. Juris, Sec. 375.” 


Thus as the Hauses were liable and as appellees 
were chargeable with the lis pendens created by the 
bill and were in privity with them, and as said in 
Mecham on Agency, could get no authority as agents 
greater than that appellees’ principals had, the ap¬ 
pellees must account for the rents. In each case 
collection must be pursued, but that does not alter 
the right. 

Ketchum vs. St. Louis, 101 U. S. 306: 


‘ ‘ A party may, by express agreement, create 
a charge or claim in the nature of a lien on real 
as well as on personal property of which he 
is the owner or in possession, and equity will 
establish and enforce such charge or claim, 
not only against the party who stipulated to 
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give it, but also against third persons who 
are either volunteers or who take the estate 
on which the lien is agreed to be given with 
notice of the stipulation. Such agreement 
raises a trust which binds the estate to which 
it relates and all who take title thereto with 
notice of such trust can be compelled in equity 
to fulfill it.” ! 

As the parties can create the lien, so the courts 
may so do where proper. 

Jones on Liens, Sec. 28: 

“The term (equitable liens) is applied as 
well to charges arising by express engagement 
of the owner of the property, and to a duty or 
intention implied (in law) on his part to make 
the property answerable for a specific debt or 
engagement.” 

The equitable lien is ‘ ‘ enforceable in the hands n^>t 
only of the original contractor, but also of his heitfs, 
personal representatives, assigns, or purchasers \)t 
encumbrancers with notice . ” 

Lawrence on Equity Jurisprudence, Sec. 474, p. 
551, savs: 

‘‘The cestui ordinarily has an option to follow the 
res or substituted property and assert an equitable 
ownership to it, or to enforce against it a lien or 
charge for the amount of his original or converted 
property,” citing among others the English case 
of Docker vs. Somes, 2 Myl. and K. 664, where Chan¬ 
cellor Brougham held: “The person using another’s 
property for his personal benefit is a trustee, ai^d 
the cestui is entitled to the profits.” 
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At page 2 bo, See. 199, Lawrence says what is here 
directly applicable: 

“Ttie rents and profits attach de .jure to 
the equitw Gordon vs. Lewis, 2 Sumner 
(U. S.) 143. 


In Burton vs. Smith, 13 Peters 4G4, the Supreme 
Court early held: 


“It is the very nature and essence of a lien that, 
no matter into whose hands the property goes, it 
passes cum onere"—that is, charged with any lien 
or encumbrance against it. 


Pomeroy's Equity Jurisprudence, Section 1233, 


page 2958, says: 


“An equitable lien is simply a right of a 
special nature over the thing, which consti¬ 
tutes a charge or encumbrance upon the thing 
so that the very thing itself may be proceeded 
against in an equitable action and either sold 
or sequestered under a judicial decree and its 
proceeds in the one case or its rents and prof¬ 
its in the other applied upon the demand of 
the creditor in whose favor the lien exists. It 
is of the verv essence of this condition that 


while the lien continues the possession of the 
thing remains with the debtor or the person 
who holds the property interest subject to the 


encumbrance. 


The equitable lien differs es¬ 


sential lv from the common law lien which is 


simply a right to retain possession of a chat¬ 
tel until some debt or demand due to the per¬ 
son thus retaining is satisfied/’ 


The court will observe from the affidavits that 
appellees sought to justify on the ground their at- 


21 

torney had advised they could pay rent for July to 
Mrs. Hause, as no decree had been signed, and that 
when Mr. Holloway it appeared was then counsel 
and also attorney for one of the plaintiffs in the 
equity suit and denied giving such advice, no such 
claim is made in appellees’ affidavit. 


Respectfully submitted, 


Chas. H. Merillat, 
Attorney for Appellants. 
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Short Statement. 

The principal question presented by this appeal Js whether 
a decree, which gave appellants a/zYwon a cooperative apart¬ 
ment, or the stock representing ownership in s^jid apart¬ 
ment, from the date of the filing of a bill in equjity to the 
date of the decree, entitled appellants to receive the rents 
from the apartment during that period. 

Statement of the Case. 

This is an appeal from the ruling of the lower Court in 
favor of appellees on two demurrers. The facts | shown by 
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the pleadings indicate that appellees acted as rental agents 
for one Miriam W. Hause, and in November, 1928, secured 
a tenant for Apartment 24 in the Stafford Owners Incorpo¬ 
rated Apartment House, of which she was then the owner; 
that appellees collected the rent of $75.00 a month from 
the tenant and paid it over to the owner, after deducting 
the usual agents’ commission of 5 per cent; that on May 
7, 1929, appellants filed a bill in equity against James M. 
Hause, Miriam W. Hause, Stafford Owners Incorporated, 
a corporation, and others, but not against the appellees or 
the tenant of the apartment; that the bill alleged that 
James M. Hause, Miriam W. Hause and others had con¬ 
spired to and had fraudulently induced appellants to ex¬ 
change the interest owned by them in a house at 2562 Uni- 
versitv Place, in this citv, for certain worthless bonds of 
the defendants in that proceeding and that the latter had 
invested the fruits of their fraud in the above named Apart¬ 
ment 24, title to the apartment house being averred to have 
been held in the name of Stafford Owners Incorporated and 
the shares of stock representing ownership of Apartment 
24 being averred to have been issued in the name of 
James M. and Miriam W. Hause, and that on July 14, 1932, 
decree was entered in said equity cause which awarded 
appellants a money judgment of $8,500 against James M. 
Hause, Miriam W. Hause and others and gave appellants 
“ a lien for said sum as of May 7, 1929, against Apartment 
24 or the stock in Stafford Owners, Incorporated, repre¬ 
senting an ownership in Apartment 24.” The decree also 
appointed Charles II. Merillat Trustee of the interest of 
James M. Hause and Miriam W. Hause in said Apartment 
24, with authority to sell the same and apply the net pro¬ 
ceeds of sale on the judgment of $8,500 hereinbefore men¬ 
tioned (R. 14-15). Sale was made by the Trustee as au¬ 
thorized by the decree and the net proceeds of sale aggre- 



gated $5,387.25, which were credited on the $8,500 judg¬ 
ment on October 19, 1932 (R. 4). j 

About the time of the entry of the decree of July 14, 
1932, appellants learned that appellees had acted as jrental 
agents for the owners of the apartment during the) pend¬ 
ency of the equity proceeding and, after the sale, instituted 
this action at law against appellees to recover the sum of 
$2,022.68, with interest from August 1, 1932, alleged to be 
the net rentals collected by appellees from the tenant of 
said Apartment 24 during the pendency of the equity cause 
in their capacity of rental agents for Janies M. and jdiriam 
W. Hause, in whose names the stock representing jowner- 
ship of the apartment was registered (R. 4). 

Action of the Lower Court. 

i 

The first count of the declaration set up all of the fore¬ 
going facts and appellees demurred to that count on the 
ground that the lien created by the decree of July 1)4, 1932, 
did not entitle appellants to receive the rentals froni Apart¬ 
ment 24 prior to the date of the decree (R. 13). dbhis de¬ 
murrer was sustained (R. 20). i 

I 

The second count was for money had and received by 
appellees (the net rents hereinbefore mentioned) ‘‘with 
notice that said Apartment 24 and the proceeds thereof 
belonged and belong in law and in equity to the plaintiffs as 
of May 7, 1929” (R. 4-5). Appellees filed a ple^ to the 
second count, in which they set up essentially all of the facts 
hereinbefore recited and stated that they did noj; receive 
actual notice of the pendency of the equity suit untfl July 8, 
1932, about a week prior to the entry of the decreej Appel¬ 
lants’ demurrer to the plea was overruled (R. 20). 

Final judgment was entered in favor of the appellees and 
appellants prosecuted this appeal (R. 21). 
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ARGUMENT. 

Appellants’ case rests on decree of July 14, 1932, which 
did not give them right to receive or claim rents collected 
by appellees as agents during pendency of equity cause. 

Appellants do not claim that appellees took any part in 
the fraudulent transactions which led to the filing of the 
bill in equity against Janies M. and Miriam W. Hause and 
others, nor that appellees had actual knowledge of the 
pendency of that cause prior to July 8, 1932. The case as 
stated in appellants’ brief (bottom of page G and top of 
page 7) is that under the doctrine of Us pendens , appellees 
had constructive notice of the equity proceeding in so far 
as the ownership of the rents collected by them up to July 
1, 1932, are concerned and actual notice thereof with respect 
to the ownership of the July, 1932, rents, and that therefore 
appellees must account to appellants for the rents collected 
by appellees during the pendency of the suit and paid over 
to Miriam AY. Hause, the then owner of the stock represent¬ 
ing ownership of said Apartment 24. 

Appellants’ case depends entirely upon the decree, dated 
July 14, 1932, and since it does not in terms declare that ap¬ 
pellants were entitled to the rents from the apartment prior 
to the date of the decree, the only basis upon which any such 
claim may be made is that the mere giving of a lien on the 
apartment as of the date of the filing of the bill in equity 
carried with it the right to the rents. 

During the pendency of the equity suit, Miriam W. Hause 
was the owner of the apartment and the tenant in posses¬ 
sion of the apartment recognized her as landlord. She had 
a right to collect the rent and employed these appellees to 
do so as her rental agents. The mere filing of the bill in 
equity could not deprive her of this right and no attempt 
was made by the. appellants to have the rents impounded 
while the equity cause was awaiting trial and decision. 
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While it would seem to be unnecessary to cite authorities 
in support of the contention that a mere lien holder, who is 
not in actual possession or in whose behalf possession has 
not been taken by a receiver, can not collect rents from the 
property upon which he has a lien, brief referenced is made 
to the following cases: 

In Freedman’s Saving and Trust Company vs. Shepherd, 
127 U. S. 494, the Court held that when a mortgage con¬ 
tains no provision for the payment of rents and profits to 
the mortgagee while the mortgagor remains in possession, 
the mortgagee is not entitled, as against the owner of the 
equity of the redemption, to the rents and profits of the 
mortgaged premises until lie takes actual possession, or 
until possession is taken in his behalf, even though the in¬ 
come mag he expressly pledged as security for the mort¬ 
gage debt , with the right in the mortgagee to take posses¬ 
sion upon failure by the mortgagor to perform the condi¬ 
tion of the mortgage. The Court reviewed numerous cases 

o c 

involving the right of mortgagees to receive the rents from 
the mortgaged premises prior to taking possessioji thereof, 
including Kountze vs. Omaha Hotel Company, 107 U. S. 
378, and said (pp. 502-503): 

“It is, of course, competent for the parties to pro¬ 
vide, in the mortgage, for the payment of rents and 
profits to the mortgagee, while the mortgagor remains 
in possession. But when the mortgage contains no 
such provision, and even where the income is expressly 
pledged as security for the mortgage debt, with the 
right in the mortgagee to take possession upon the 
failure of the mortgagor to perform the conditions of 
the mortgage, the general rule is that the mortgagee 
is not entitled to the rents and profits of the ljiortgaged 
premises until he takes actual possession, or until pos¬ 
session is taken, in his behalf, by a receiver, Teal v. 
Walker, 111 U. S. 242; Grant v. Phoenix Life Ins. Co., 
121 U. S. 105, 117; or until, in proper form, hi demands 
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and is refused possession. Dow v. Memphis Railroad 
Co., 124 U. S. 652, 654. See also Sage v. Memphis and 
Little Rock Railroad Co., 125 U. S. 361. 

The mortgage in that case was in the nature of a deed of 
trust, or a mere lien on the land, and therefore the case is 
directly in point. 

In Whitehouse vs. Cargill, 88 Maine 479, where defendant 
purchased certain lands charged with an equitable lien, 
plaintiff asked for an accounting from defendant for the 
rents and profits of the real estate prior to its sale by the 
master appointed to sell. The Court said (p. 482): 

“The plaintiff had an equitable lien upon the estate, 
a charge upon it rather than any title to or legal es¬ 
tate in it (citing cases). 

“The holder of an equitable lien, with no legal es¬ 
tate, cannot call the owner of the legal estate to ac¬ 
count for the rents and profits received by him while 
occupying the premises.” 

If the owner of the property is not accountable for the 
rents to the holder of an equitable lien, how can it be said 
that a mere agent of the owner is liable to the lien holder 
therefor ? 

It is well established that under the laws of this District, 
the holder of a deed of trust, which is merely an equitable 
lien, cannot claim the rentals from the property. If the 
lien holder wishes to obtain the rentals in a proceeding to 
foreclose the lien, it is necessary to have a receiver ap¬ 
pointed to take possession of the premises, and if there is 
no basis for the appointment of a receiver and the owner 
of the property does not voluntarily pay over the rents, the 
rents cannot be reached prior to the entry of a foreclosure 
decree. In the instant case, appellants’ counsel state (Brief, 
p. 15): 
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“Also it is contended that no receiver of rents was 
asked nor injunction sought. The law is that in ad¬ 
vance of determination on the merits of the bill in a 
l is pendens cause neither remedy is obtainable in ad¬ 
vance of decree except on independent grourids such as 

insolvency or fraudulent conveyances madt or about 
* * 

to be made.’’ 

This is an admission by appellants that they could not reach 
the rents in the hands of James M. or Miriam W. Hause, the 
owners of the apartment, prior to the date of thejdecree, but 
the appellants are attempting by this very proceeding to 
hold the rental agents responsible for the rents collected by 
them on behalf of the owners during that period. 

Doctrine of Lis Pendens Does Not Apply to This Case. 

Counsel for appellants has failed to cite a 
or authority upon the point involved in this a 
authorities and cases on the doctrine of Us pc. 
support the proposition that anyone who atte 
quire title to or an interest in the property in 
bound by the “results of the litigation.” The 
lis pendens is intended to prevent the alienation of the 
property itself while suit over its ownership jis pending. 
That is what the decree of July 14,1932, accomplished. The 
decree represented the “results of the litigation.” If ap¬ 
pellees were bound to take constructive notice thereof, since 
the decree dealt merely with the apartment itself and not 
with the rents therefrom, appellants have not stated a cause 
of action against appellees. 

It is apparent from an examination of the fij*st count of 
the declaration that in the equity cause appellants ob¬ 
tained a lien on the apartment, which was t ie res they 
sought to subject to their money claim against the defend¬ 
ant, and by foreclosing the lien appellants obtained all the 
relief to which they were entitled under the decree in so far 


jsingle case 

opeal. His 

ndens fullv 
* 

npts to ac- 
itigation is 
doctrine of 
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as Apartment 24 is concerned. The declaration does not 
allege that appellees collected any rents subsequent to the 
decree. 

Appellees Did Not Have Constructive Notice of the Equity 

Suit. 

In this case appellees were acting merely as the agents 
through whose hands the rentals paid by the tenant were 
transmitted to Miriam W. Hause, the registered owner of 
the stock representing ownership of the apartment. After 
finding a tenant for the apartment in November, 1928, prior 
to the filing of the equity suit, appellees had no occasion to 
inquire into the ownership of the apartment until the entry 
of the decree, since the tenant they placed in possession in 
1928 remained in possession at least up to the date of the 
decree. Appellants do not claim that appellees had actual 
notice of the pendency of the equity suit until shortly prior 
to the payment of the July, 1932, rent. Appellees’ plea to 
the second count, the facts of which are admitted by ap¬ 
pellants’ demurrer, also alleges that appellees did not re¬ 
ceive actual notice of the equity proceeding until about July 
8, 1932. Neither the appellees nor the tenant was made a 
party to the equity cause and there was nothing to put ap¬ 
pellees on notice that a suit which involved Apartment 24 
had been instituted. Under the circumstances, it cannot be 
disputed that appellees collected the rentals in good faith 
and paid them over to their principal without notice of the 
suit. 

For the sake of argument, let us assume that the decree 
awarded the rents to appellants. Even upon such a state 
of facts, to hold that appellees had constructive notice of 
the equity proceeding so as to be accountable to the appel¬ 
lants would extend the doctrine of constructive notice 
beyond all reason. Such a rule would require a rental agent 
to examine the title to the property not only at the com- 
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mencement of the tenancy, but also each month befbre mak¬ 
ing payment of the rent to his principal. Obviously, busi¬ 
ness could not be transacted upon any such basis. 

Appellees Are Responsible Only to Their Principal or the 

Tenant of the Property. j 

Appellees acted merely as a conduit through which the 
rents were paid by the tenant to the owner. The\f did not 
retain the rents, but paid them over to Miriam W. Hause, 
with the exception of their 5% commission. 

It is well settled that where an agent receives mjonev for 
his principal, and, without any notice that the ijnoney is 
alleged to have been wrongfully obtained, pays it over to 
his principal, he can not be held personally liable: 

Owen v. Cronk, 1 Q. B. 265. 

In Gardiner vs. Gardiner, 25 Iowa, 102, it was lufld that a 
tenant who leased real estate of the apparent lesjal owner 
to whom he paid the rent could not afterward be made liable 
therefor to one who, by a proceeding in equity against 
the lessor to quiet title, but in which the tenant j was not 
made a party, was decreed to be the rightful ownler of the 
premises, although such proceeding was commenced before, 
though not decided until after the expiration of the tenancy, 
and the payment of all the rent. The Court also held that 
in such case the tenant would onlv be liable for rents accru- 

* # i 

ing after the decree. The following was stated in the 
opinion (p. 103): 

“Defendant’s duty was to pay rent to his landlord. 
Though plaintiff had commenced his action }o perfect 
or quiet his title, he did not make the tenant (this de¬ 
fendant) a party, nor did he take any steps by injunc¬ 
tion or otherwise to restrain him from paying over the 
rent. Defendant was not bound to retain tlie rent in 
his hands to await the result of this litigation, and 
especially as he had no legal or binding notiice of its 
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pendency or purpose. Plaintiff's remedy was against 
the landlord and not against a tenant, who in good 
faith paid his rents. It does not even appear that 
plaintiff, in his proceeding to recover the land, made 
any claim of right to such rents and profits. The 
tenant was not in possession after the recognition of 
plaintiff's rights. He held under a lease or license 
from the party having the legal title. He did not hold 
in bad faith, nor with intent to defraud plaintiff." 

In Embry vs. Galbreath, ct al ., 110 Tenn. 297, 75 S. W. 
1016, Embry, the complainant, purchased certain property 
at a sale made under a deed of trust executed bv Sledge, 
the then owner in possession, and had the conveyance made 
to him by the trustee registered January 19, 1897. Sledge 
continued in possession, through his tenants, claiming that 
the sale was invalid and on June 13, 1899, filed a bill against 
complainant attacking the sale. On June 1, 1900, complain¬ 
ant. obtained a decree which sustained his title, awarded 
possession to him and ordered Sledge to pay complainant 
$948.37, the rents which had accrued since complainant’s 
purchase of the property. The defendants, who were real 
estate and rental agents, collected rents for Sledge previous 
to the purchase of complainant and continued to collect and 
pay over the rentals to complainant until he recovered pos¬ 
session. On April 18,1899, complainant notified defendants 
of his purchase of the property and that he would hold them 
for the rent collected. He made no other effort to obtain 
possession or collect the rents previous to June 1st, 1900. 
Complainant filed a bill to hold defendants liable for the 
rents they had collected, as agents, from the tenants occupy¬ 
ing the property after complainant’s purchase, and paid 
over to defendants’ principal, Sledge. The Court held that 
the agents were not put on notice by the registration on 
January 19, 1897, of complainant ’s deed, registration being 
notice only to creditors and subsequent purchasers, or' 
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parties claiming some interest in or lien on the property; 
that the agents were not affected by actual notic^ that the 
purchaser at the sale of the land under the trust deed 
claimed the property and would hold them for the rents col¬ 
lected, the parties paying the rents to the agent alone hav¬ 
ing the right to stop them in the hands of the agent; and 
that an agent, employed by the grantor in a deed of trust 
to collect rents on land conveyed, who continued to collect 
and pay them over to the grantor after the sale under the 
deed to a third person until the purchaser was awarded 
possession of the property, was not liable to the purchaser 
for the rents so collected and paid over after the kale. The 
following is quoted from the opinion: j 

“The defendants were the agents of W. il. Sledge, 
and collected the rents, voluntarily paid them by the 
actual tenants, for their principal. They were mere 
carriers or instruments through which the rents were 
paid by the occupants of the property to W. j\I, Sledge, 
whom they acknowledged as their landlord. The 
money was paid to the defendants to be paid to their 
principal, and they had no right to withhold it from 
him or question his right to it. When an agent pays 
to his principal money voluntarily paid to him for that 
purpose, without notice from the party from whom he 
receives it not to do so, the payment relieves him from 
all responsibility for it. Metcalf v. Denson, 4 Baxt. 
565; Roach v. Turk , 9 Heisk. 709, 24 Am. Rep. 360. 

# * * * * * j * 

“The parties who paid the money alone had the 
right to stop it in the hands of the defendants for 
sufficient cause, and the defendants, having paid it to 
their principal without any notice from them, are dis¬ 
charged from all further liability for it. The com¬ 
plainant is not in any way prejudiced by the action of 
the defendants. W. M. Sledge is answergble to him 
for the rents which he received, and he has in fact re- 
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covered a judgment against him for them. Bank v. 
Washington Bank , 6 Pet. S, 8 L. Ed. 299; Hancock v. 
Gomez , 5S Barb. 490; Aubry v. Fisft, 36 N. Y. 47.” 

In Pancoast r. Dinsmore, 105 Maine 471, 75 A. 43, the Court 
held that where money has been paid to an agent for his 
principal, under stoch circumstances that it may be re¬ 
covered back from the latter, the agent is liable as a prin¬ 
cipal so long as he stands in his original position, and until 
there has been a change of circumstances bv his having 
paid over the money to his principal, or done something 
equivalent to it. In that case, the agent still had the money 
and so he was held liable, but the Court clearly expressed 
the view that had the money been paid over to the princi¬ 
pal, the principal and not the agent would have been liable. 

“'Where one in good faith receives monev as the 

* 

agent of another with the intent to pass it to the credit 
of the principal, and does so before notice is given, in 
general, no action will lie against the agent for money 
had and received. Houston r. Frazier, 8 Ala. 81 ; 27 
Cyc. 869, B.” 

Dixie Fertilizer r. Teasley, 14 Ala. App. 283, 
68 So. 9S8. 


“The defendant was onlv an agent, known to be 
such. The implied warranties as to the indorsements 
were those of the Fulton National Bank. No action 
lies upon them against the agent. United States ?\ 
American Exchange Bank (D. C.), 70 F. 232; Wells 
Fargo & Co. v. United States (C. C.), 45 F. 337; Worth¬ 
ington v. Cowles, 112 Mass. 30; Cabot Bank v. Morton, 
70 Mass. 156. Moreover, since the defendant has not 
retained any of the benefits of the transaction, but, on 
the strength of the checks given it by plaintiff, it has 
suffered its tentative payments for the drafts in the 
morning to stand, an action for money had and re¬ 
ceived will not lie. An agent who, before notice, has 
settled with his principal, can not be so held, though 
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neither he nor the principal was entitled to collect the 
money. The responsibility attaches to the principal. 
2 C. J. 812; Williston on Contracts, Sec. 1695 j Hooper 
v. Robinson, 98 U. S. 528, 25 L. Ed. 219; McDonald v. 
Napier, 14 Ga. 89; Citizens’ Bank v. Rudisill, 4 Ga. 
App. 37, 60 S. E. 818; Mowat v. McLelan, 1 Wend. 
(N. Y.) 173; Archibald & Lewis v. Banque, 216 App. 
Div. 322, 214 N. Y. S. 366.” 

Insurance Co. of North America v. Fourth Na¬ 
tional Bank, 14 F. (2d) 131. j 

The foregoing authorities amply support the j proposi¬ 
tion that appellees are not accountable to appellants for 
the rentals collected by them as agents and paid over to 
their principal. 

If appellants had had a right to the rents, the $ct of ap¬ 
pellees was not prejudicial thereto, as the Hauses could 
have employed other agents to make the collection^ or could 
have collected the rents themselves. 

Conclusion. 

To summarize, appellees contend that the decree of July 
14, 1932, did not entitle appellants to claim the r$nts from 
Apartment 24 prior to the entry thereof; that the doctrine 
of lis pendens has no application to this case; that the doc¬ 
trine of constructive notice can not be held to apply to 
rental agents who collect rents, but do not acquire any in¬ 
terest in the property involved in litigation, and that since 
appellees received the rents for and paid them ov^r to their 
principal, without notice that the money was alleged to 
have been wrongfully obtained, they can not be held per¬ 
sonally liable. Appellants’ remedy, if any, is against the 
Hauses into whose hands the rents can be trace<ji, and not 
against appellees, who acted as a mere conduit through, 
which the rents passed from the tenant to the Hauses, who 
then held the legal title to the property. 
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It is, therefore, respectfully submitted that the judgment 
of the Court below should be affirmed. 

Frederic 1). McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

John E. Larson, 

Attorneys for Appellees. 
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